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DETAILED ACTION 

1 . Claims 1 , 3-6, 8-1 0, 21 and 22 are presented for examination; claims 1,11 and 
20 independent. The Office acknowledges the cancellation of claims 2, 11-16, and 18- 
20. 

Allowable Subject Matter 

2. After conducting an updated search of the art, in conjunction with the cited art in 
related cases. The Examiner has found the Johnson reference which is cited to refute 
the previously allowable subject matter. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1, 3-6, 8-10, 21 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Carlson (US 6,697,849) in view of Johnson ("The Application 
Response Measurement API, Version 2" Tivoli Systems, December 1997) (cited in 
related case by Applicant) (hereinafter Johnson). 

3. Referring to claim 1 , Carlson discloses a method of distributing traffic to 
application instances (i.e. applications 202-208 running on application server 200) on 
one or more computing devices (i.e. servers 308A-C), comprising: 
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obtaining application instance specific operational information (i.e. server load 
criteria and application component performance criteria) identifying operational 
characteristics (i.e. elements shown in Figures 8 and 9) of an application instance on a 
computing device on the one or more computing devices (e.g. abstract; col. 12, lines 
40-67); 

generating a load balancing weight to be associated with an application instance 
based on the application instance specific operational information (i.e. random number 
is generated in a weighted manner according to the "best" server at that particular time) 
(col. 16, lines 13-47); and 

distributing traffic based on the generated load balancing weight (i.e. "gracefully" 
distribute requests among the application servers) (col. 16, lines 35-47). 

Carlson does not explicitly disclose that the instance specific operational 
information includes an application instance topology and the topology is obtained from 
the instance using an agent application residing on the computing device, and wherein 
the agent application identifies the application instance topology by sending a 
correlation in a request to an agent application associated with a second application 
instance, wherein application instance information is provided by the agent application 
associated with the second application. In analogous art, Johnson discloses another 
transaction processing system which discloses obtaining application topology 
information using an agent application residing on the computing device, and wherein 
the agent application identifies the application instance topology by sending a 
correlation in a request to an agent application associated with a second application 
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instance, wherein application instance information is provided by the agent application 
associated with the second application (i.e. at the start of a transaction, the application 
can provide a correlator for a parent transaction to an ARM agent program, the 
correlation application can then collect all the information regarding these transactions 
and from which applications they came from, and then get the total picture regarding 
where transactions come from and what applications they interact with (pp. 7-9: "Using 
ARM to Correlate Transactions and Subtransactions"). It would have been obvious to 
one of ordinary skill in the art to combine the teaching of Johnson with Carlson in order 
to utilize the Application resource monitoring system of Johnson which monitors 
application resources (i.e. thresholds can be defined and monitored and a notification 
can be sent to an automation routine when congestion is detected; Johnson, p. 9) with 
the performance criteria used by Carlson, thereby increasing the ability to customize 
load balancing weights according to the user's liking, and to minimize congestion within 
the application. 

4. Claim 3 is rejected for similar reasons as stated above. 

5. Referring to claim 4, Carlson discloses generating a weight comprises comparing 
the application instance specific information to one or more other application instance 
specific information and generating a load balancing weight based on the relationship 
between the application instance specific information and the other application instance 
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specific information (i.e. rank the application servers in terms of tlieir response time and 
generate tlie weiglnts based on the fastest response times) (col. 16, lines 35-40). 

6. Referring to claim 5, wherein the relationship is the relative difference between 
the two application instances (i.e. this can be construed as ranking as described above) 
(col. 16, lines 35-40). 

7. Claim 6 and 7 are rejected for similar reasons as stated above. 

8. Referring to claim 8, Carlson discloses performing the weighting periodically (col. 
16, lines 5-12), 

9. Referring to claim 9, Carlson-Johnson discloses the invention substantively as 
described in claim 1 . Carlson does not explicitly state that the weighting is done 
separately from the computing devices or a load balancing device, however it has been 
held obvious to make parts separable. See Nerwin v. Eriichman 168 USPQ 177 
(1969). By this rationale, one of ordinary skill in the art would have found it obvious to 
separate the weight management system from a load balancing device or the 
computing devices in order to reduce processing overhead, thereby resulting in a more 
efficient system. 
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10. Referring to claim 10, Carlson discloses assigning a base weight to the servers, 
and increasing/decreasing the weights based on the relative response time (i.e. in a 
random distribution of N servers, each server would receive equal weighting 1/N, 
however by ranking the servers in terms of the response time, those servers with a 
relatively lower response time would increase their weighting) (col. 16, lines 35-40). 

1 1 . Claims 21 and 22 are rejected for similar reasons as stated above. 

Response to Arguments 

1 2. Applicant's arguments filed February 29, 2008 have been fully considered but 
they are moot in view of the new grounds of rejection presented above. 

Conclusion 

13. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joseph E. Avellino whose telephone number is (571) 
272-3905. The examiner can normally be reached on Monday-Friday 7:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Nathan J. Flynn can be reached on (571) 272-1915. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Joseph E. Avellino/ 

Primary Examiner, Art Unit 2143 



